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William F. Caton
i\ctingSecretary
1919 M Street NW, Room 222
Washington, D.C. 20554
Federal Communications Commission

Dear Mr. Caton:

FfDeRAl COMMUNICATIONS COMMISSION
OfFlct Of SECPFTARV

Re: GN Docket No. 96-113

In its comments in the above-referenced proceeding, OpTel suggested that
the Commission apply its "fresh look" doctrine to perpetual exclusive service
contracts between franchised cable operators and multiple dwelling units
("MDUs"). i\s OpTel explained in its comments, perpetual exclusive contracts,
which were common prior to there being any significant competition in the local
multichannel video programming distribution ("MVPD") market, pose a
significant barrier to entry to small businesses and other niche service providers
seeking to compete in the MVPD market.

In their reply comments, the National Cable Television i\ssociation, Inc.
("NCTi\") and Tele-Communications, Inc. ("TCI"), opposed this suggestion.
i\side from their general objection to any suggestion that might undermine the
current market dominance of franchised cable, the responses both of NCTi\ and
TCI perpetuate a fundamental misunderstanding of the relief sought by OpTel.
Consequently, OpTel herein submits this ex parte letter to clarify a few key points.

First, NCTi\ has attempted to obscure the issue by confusing exclusive
contracts, which are pro-competitive in that they allow new service providers to
recoup the investment required to overbuild or rewire an MDU, with perpetual
exclusive contracts, which have no pro-competitive justification. ~NCTi\
Reply at 3. Thus, there is considerable difference between the contracts that
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OpTel and other alternative MVPD providers use and the perpetual contracts
that were commonly used by franchised cable operators in the 1980s.

Second, both NCTA and TCI claim that "there is no such thing as a
perpetual MDU contract." NCTA Reply at 3; TCI Reply at 3. Ironically, while
disclaiming the existence of perpetual contracts before the FCC, TCI is seeking to
enforce such a contract in California. That contract, a copy of which was
attached to OpTel's comments, provides that the agreement will "continue in
effect consistent with the term of the franchise and renewal of the franchise."
Further examples are attached hereto. In any event, if, as NCTA and TCI claim,
perpetual contracts do not exist, they should have no objection to fresh look,
which would apply only to perpetual service contracts.

Third, TCl's alternative argument that its perpetual contracts were"freely
negotiated" simply ignores the market realities. ~ TCI Reply at 3-4. At the
time most of these contracts were executed in the 1980s, there not only was no
competitor to franchised cable for MVPD service, there was not even the prospect
of such competition in the near future. Thus, given a choice of taking cable
service in perpetuity or foregoing MVPD services entirely, it is not surprising
that many MDU managing agents succumbed and agreed to obligate themselves
to a perpetual service contract.

Today, while most franchised operators remain dominant in the market,
customers have become aware of significant alternatives to franchised cable.
Consequently, there is little risk that franchised operators will continue to be able
to coerce MDU managing agents into perpetual service contracts. Nonetheless,
as OpTel explained in its comments, the perpetual contracts already in effect are
thwarting efforts of new alternative MVPD service providers to enter the market.

If, as TCI claims, MDU owners and managers are satisfied with their cable
service, TCI and the franchised cable interests should have nothing to fear from
fresh look. Fresh look does not guarantee that OpTel or any other multichannel
video distributor will be selected to provide service to any MDU. Fresh look
merely ensures that customers have an opportunity to choose among MVPD
service providers now that alternatives to franchised cable are, or soon will be,
available in the market. No party truly interested in promoting competition
should oppose such a proposal.

Henry Go rg
Attorney for OpTel, Inc.

cc: Meredith Jones
John Logan

GOLDBERG. GODLES. WIENER & WRIGHT



-
14.52 FROM.OPTEL LEGAL

~~~'-
10. PAGE 2/7

Co,,~CoiOfty

c.blawWon Ofeo.- ...... ,ftC.
ZOO PauIartno Aven....
Costa M_.. CA 82626
7,4.s"g...&242

\.

ntIS AGU:'EMENT is enc.ert!d i:1co bet~ecn COPL1t"t!COl.ONY CABLtv1SlON a.nd the
parties 1dcuU!1eci beJ.ow.

P:o~.~~y Kama vtLkA MARIINIQUE

Address 1855 ?1nae~eek o~~va. Cose~ Mesa. CA 92626 'of Un~ta 714-------
,~ <•••

CO?Lrt/COLoNt CABLEV!S1.0N u ".re.b,. aranced an e."tclus:f:ve. lieense to eous1:ruc.t..
opera~a,. and ma.1nt.ain; the System,. and t.o pravtde bach· Basic and '~em1.ua

Servic... Owner ."a11 noe~ durinl t:ha term of th1.s AS'C'eement, allow, CDIt.true::
for, or provide any oehar cable e~evision service or pay celevis10n servie~

at the Comple~. or any po'C'~ion c.hc~eof. ~ithout che prior vr1t~en consent of
COPLEY!COLOn.

The tarm of ~his AcreeJ:Aenc shall c:.o~nec. on che date '\leraof ant! cont.inue in
e.ft.c:~ eana1aeent. With che -ca:m of I:hca Ft'sneh:ise and cenewal C)f the Franc.hae
as granc.ed by the Clty of CQsta. M~5;l or the Councy .of Orange.

COP'tX!/COLONY at all t1Jftes sit::lll ~aC::lin titl\! to and conc1:'ol of the SYBe~

inMcallaad, ma~\C.1~e~ C~ u~ed pu~suan~ ~o ~h~ terms ol ~~1a Agre.ce~c ac no
easc;. co the. p~'Per'ty or en.. ovn8r. It 1: lS{uteifit:ally a&ra~d t.hat: the 5YSCD
so desc;1::Lhed shall not.. be. c:=nsidera.d 4S fixeuras to the eomolex. At tbe
.~irat~on or t&t~a~ion of ~h1~ Agreem~nc. COPLE1/COLONY shall retain title
tQ and .cant'rol of the d1:sc.ribuc1on equipment. c:ompt:is1n; che Syac.e.IR, and at its
ot'tion f/JII.y either remove sa:e from the! Co=rpl.~. 01:' aband.on such equitlll,,~nc. 1'0.
place.

.-
CO?LEY/COLONY CA!t.:;VISION acc:upcs full reSilQftsibilit'y for any. &ad al.l c!ulace
that: =ay r.sul~ froe che <:~necruet1un and in.ta1lnt.~on of 1ea e~ui~meDc~ ~d

. \rill In:DVicie proof of fl\~l l.LabU.1.t:.y and. ':Jorknr rS cOIDVenlint.1.cm c.Qvera~e u90ft
ret\u••~. pd.or to beginning "'o't~. . .

5ub.erip~ion of the c~blc ~Q~1cQ by 1ncividual residencs shall be on a
vol~n~ary basis. ~nd all b~1'ing ~ill be the respons~blit7 of COPL~/COLONl

C\SLEVISION.

~e awnc:/manager of ~he ,~oper~y ues~ribed bQlaw a~~ee$ thac 4ceass ~~ll be
~rlW1ded :11::. all reasona.ble. hours ;:0 a'.1cho'C'i:tad per:onnel of COl't.rI/COLONY
CABLEVISIOH for the e~~e~5 pUr?03~ or instal1a~ion. scrvice~ =:intenance.
llnc. market~:\8 Ot the caDi. TV g~:,.ri.c:~. it~Asonablc. nOu.:'3 a~e daf1neci as:
:0= Markcc~ng, '~om 9 A~1. L~ 9 P.~.; tO~ lnscallAcion. Mainecnanca and
Se~,~e., 9 A~~. :0 5 P.~ .• un~~s~ ~?ce~~~=~l1y rc~u.scQ: by ~ ~~d~d~r.:.
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~e~ ucd.rs~and8 chae COPLEY/COLONY h~s mDda a significant capital 1D~e8~­

ment: 1:1 iDaul1ing che. S)'seem i~ the COlD'pl~~ and o.;rces chat. during the
e~~ hereof. Ovnar will cnus~ any purchAser of the Co~l.~ eo a.Bums••a
•••ign... of th:18 .,-re.ement. 'all of the oblig:stio1\S of .tl'lc ~e~ h&reUllc!e~:

COPLEY/COLONY v~l tik~se cause any purch~...r of ~he cAble television
.yaes. to a••ume all the,obH.g&t1ons of COP1..E.l/C\i1.0N'Y hereunder. th:la
~:)nc':'ac~ 1lUly ~oc: ~. ocherwi.se )P"':lsai;ne.<1 excetu: 'by fol1:'j,ttcn con_anI; of the
ocher par~y hsreco. wM.ch c:.onsant shal~ not: be unreasonably wi.thhold. '!be
proud.••a .. covenaDta. benefits. and bu=cla.ns Derll:UMe'r shall run with the
p~ope~~y eou8c~tut1n, the Complex vhich 1s the subject of chis alreemenc.

~..,
The party aignin; below is author1z.ed co ~C:C\lt.~ ch1... agreement on behalf
of the owne~(s} and/or management •..
* Thu agreement is c.ont~c.nt upon fin=tl ins~aJ.la.c:1.on pla.n 8OPP1:0Va! by
authorizing par~ p~1or t.o conscrueticn.

__• ---lo. ;I1'V ----na/2c~~,ttr;:-.t),.e-----
...utbo~ Sll~t.petty d 7
)

Boge;; p,' A.hbrook. General Mapage;

?~operty Mg~: Mr. Renrv L. Cacs

I ;? -I:J.. -.3.1 _
O:t~e

:

-
On Sit.e. ContOlct.:

i\dd!:ess:

?hone Nc.;

C!.ty:

?hune ~o.:

Zip: ---

)
}
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~onc.a.c:..:.;' _ ~QSC ~~me ~o c~nt~c~:
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nus AGREEMEN! is made _eRSeIed Duo as of this 22IId day of Februry. 1996"by- belWlCCft
Olea Da~opmall CarpanrioI ,OWN'ER.'").1lftd CUIe TV ofCanl SJXiIlS- iu 1l'CCemXS and assips
C"CAlV').

1. OWNER hereby JP'lUl1s CA1V~ QC1YSiw rip to c;oasvva. OW1&, apaIIC lid matnWn a
cabJe IeJcvisioa system \SYSTEM") wiwa _ for Ole raidc:m5 of IbI ...,.. or candomhIiam or
COImDI:rcial buildiDl or baildiDCS •.• or AIl:anic Blvd.
lAd LUcvicw Drive.. • . City
of CDmJ tate of florida.

1. OWNER sball paDl to CATV abe exclusive rilht of ICCCSS for cansuucbOO. iDItaIIatiao.maiD.,........ sales lad discoaaecdans ill _ for~ SYS1SM {or die tcnIl aftbis Apu:mctlL 1\Ie t.e:n'Il of
• • "de. wifh die lenD ofCA"lV. fraGCbisc ...~ City ofCcnl $priDp.

3..CAT'I sbaI1 cans&nIe\,~ mel maia1abl me SYS1EM iD d1e DEVELOPMENT II. its own
expeasc.. The 0WDIrShAp or an paN of Ibe SYSTEM sbIIl be lid remaiD tile property of CATV
dnqboul die t=aorUlis~

4. The residems of lbc DEVELOPMENT opdDf to subsc:ribe 10 die cable tdevision service will
be biDed indMcIua1l)' by CA1V at dE same t8lC Ipp1icabIc far orher n:sidemi,J sa'-ribcrs ill !be Cit)' or
Coral SpriRp.

S.OWlEk"S dllClricd~ w5II pre.-in: • CIbIe 1.y outlet • eICh bcGoom .. ODe audce jQ
die Jivina room ofeach _ aJaDc willa iasIalIiD, ID iDdividual __ drup IDd 314- PVC COIIduil from
a&:b UDit to a c::r.:nnJ poi_ outSIde cacb bU:l1ctiIlI- )D cxc:hanF for tbis scnicc, IDlf tbc _bow: lUlled If'IJU
and ripts CAlV will:

a. R.I:imbunc OWNER - $120 pitaiL
_ Pa1lJlClll sdtcduIc • $J4.4OOIl~of~ .......""

514."00 wilIIiD 2 wIcs of last cenific:aIe
0{ oc:c:upeDty.

b. CATV will supply svffideDt RG-6 CIblc. _ plares.1lld 314- PVC
coDduit 10 0WNml'S e1=ricI1 CODIrICaI:' 1.0 campJaeme CATV

~ pardos1 r:A ellisproje=.

c. CATV wiD c:ouruc:t its disaibar:i0ll $)'SICIIl1Q a posidoD oulSidc cIICb baildiDg
..is pedlllilaUa.d by Ibc OWNER.

6. Abo. in excbInp for Ibis A&fCCmCaL CATV IDIIcr:s Ihe foUawiac afrcriDp ta OWNER:

~ A tiee adVCftisiDC pud CIA Cbaudfll (our local COIIIIIIIlllil)' c:hMaeJ) for a
yar. Your)lllllel wouJd came up..cace ID boar. tv.a&y four bola ;a da)'

fora ;rear.

b. IfOWNER fUnUsha CA1V a 30__video ad fet Ibis JIIOjecl. CATV_pes
10 I'IIIlIbe ad lwice aday for 90 days.. 11. wiD air. radom OQ the foDowiAg

d1umck: OIN. VH.l. USA. A cl E.~. SullSbine. MtV.Uf~
ESm tNr. NashWlc Newark and Hc:=adJia& News..

Co A bilk cable oUlles win be otraad al DO a-p 10 abe resideIU muqe(s
Ul\lt. and one 0Iheremployees W1i11S cbizusal~ Ibe resident mana,er.

d.. A basic: cable oodc:t win be offered • DO cbarF 10 the reaeaUOD I'0OIII.

e. A fr= iustaD will be offmd to an 01 CUSl.Omer&. WI =1.11. cascomer in e.xh
Ultil)•

._.. ~ -----
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7. CATV IIIl OWNER.. ID iDdlmDify IDd~ CICb GIber bInDIaI ay _ III _ lid
IKJlI.e lIIcIudiDf~ lees _ COUI'\ ClOG by raso-o'·dIIIBil)' c:IIiIDed eo w.e !.~,.., by
law upoo __pIfty ford........ofpa1Clll1 iejIIra. indudial deIIb. or..... of.... U)

PiOSNftY SIIIIo1iDcd by fIJI1 paIOCl or prtICIIIIlriliJaf 0'1\ of mwhok or 18 pwllbc .......,. ar ."..
~ oflep1liabi1ity (UcI."'in,~ oraay daly iIapcaaI by .. SIaIIM. 0rdIDace or RepIIIioD).
... rea8l1 of..aaiou or the GIller piny. ilS aubwPuldOll. t:IIIpIo,.s w..or .y of &hear or -r
0Iber penon or orpntpioll apoD wbom aICb cU.y is imposed. CAW,.... apes 10 __ lit aD
S....... 0IdinaDcl:s 8Dd RepJIIioas imposed by IIl1 FedtnI.s... or Local~ budy penaiDiBc to
the opeAIioa of the SYSTEM. CATV Cunha- apes \0 funaisb lIpOII ..... cap)' of As bIsur-=c
CCMnp. incIudiag~ W!DI...-liOil. aDployen lWRJily.~ peril liability ..s
pmpcrll dIJDace.. Aid insunu:e~ be ilsued in. amowt DOl__ 51.000.000.

WlTNESSES:

~/lLf'
TkJe: Uf''------


